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SUMMARY OF ARGUMENT

Amici appreciate theoppatunity to submit this brief in suppot of thepostion
of the Appdlant, Jandle McDondd. Ms. McDondd was denied an accommodaion
necessary to permit the safe use of her service dogat work. This brief discussesthe
critical importance of service animals to personswith disabilities and provides an
andysis of the permitted use of such animals as a reasonable accommodaion to
permit personswith disabilities to obtain and succeed at employment.

Thedistrict court conduded in this case that M's. M cDonal d@employer was not
required to ingall runnes on the dlippery floor of he workplace so tha Ms.
McDondd(@ service dog could traverse those floors without falling B not because
doing so would be unreasonable, but because it would conditute an accommodaion
for the dograther than for Ms. McDondd@ disability. Thedistrict court® andysis
wasinerror. Thepropa andysisiswhether theingallation of therunnes condituted
areasonable accommodaion so that Ms. McDondd could use her servicedogto assist
her intheworkplace. Theaccommodationwas notforthebenefit of Ms. McDonald®
dog; it was for the bendfit of Ms. McDondd and was required unde disability

discrimination laws.



A. SERVICE AND SUPPORT ANIMALSARE CRITICAL TO THE
INTEGRATION OF PERSONSWITH PHYSICAL OR MENTAL DISABILITIES
INTO THE WORKPLACE AND OUR SOCIETY IN GENERAL

During the last several decades, service animals trained to hep personswith
disabilities have appeared with increasing frequency in a variety of soda settings’
This reflects a recognttion that service animals play a critically important role in
assistingindividudswith awidevariety of disabilitiesto participateindaily activities.
Theclassic, historic use of such animalsisthetrained guidedogleadingapersonwith
visud imparments. Anothe commonly recognized usefor such serviceanimalsisto
alert hearing impared personsto aural stimuli. Y et another usefor serviceanimalsis
to assist personswith severe physcal disabilities by bringingthem itemsor providing
them with stabilizing support.> Service animals are also used by individuds with
seizure disorders to aert the animal @ owner of impending seizures.®

Besidesthese well-known rolesin assisting visudly and hearingimpaired and

other phydcally disabled persons a more recent and increasingly frequent use for

'Susan L. Dunan, APIC Stte-of-the-Art Report: Theimplicationsof service animalsin
health care settings 28 Am. J. Infection Control 170 (2000) reproduced at
http://www.psychdogorg/newvs/Duncan.pdf. APIC isthe Assodation for Professiondsin
Infection Control and Epidemiology, Inc..

2 Stewart Nordensson and Lydia Kelley, Teamwork II: A Dog Training Manud for
People with Disabilities (1998 TOP DOG Publications Tucson, AZ.

% Liz Rudy, Service Dogsfor People with Seizure Disorders, Alert, Nationd Service Dog
Center Newdletter Vol. 6, No. 4 (1995) reproduced at
http://www.ddtasod ety.org/ServiceArticlesSe zure.htm.



service animals is to assist personswith emotiond or other psychiatric disabilities.*
Accordingto thelnternaiond Assodationof Assistance DogPartners, thereare over
9,000 service dogsused in the United States by personswho are nather deaf nor
blind> Janelle McDondd® service dog Bess is such an animal. Bess assists Ms.
McDondd byE[ plaintiff(3 attorney will complete this sentence].

The United States Jusice Department@ regulations implementing the
Americanswith Disabilities Act definea Gervice animal Qas any animal individudly
trained to do work or perform tasks for the ben€fit of a person with a disability. 28
C.F.R. ' 36.104. A service anima is not consdered a pe because it is specialy
trained to hdp a person overcome the limitations caused by his or her disability.
Service animalswork for ther handlers (the personswith disabilitieswhorely onthe

animals for hdp, sometimes referred to as (partnersQ and usudly have little, if any,

* Se, e.g., Nan Shnitzler, A New Leash On Life, NEw ENGLAND PSYCHOLOGIST
(December 2006)reproduced at http://www.masspsy.comvleading/ 0612 ne doghtml; Joan
Esnayra, Dogsat Work: Sevice Dogsfor the Disabled, THE RIDGEBACK REGISTER, Vol. 2, Issue
1(1998) pp. 26-27 reproducd at
http://www.psychdogorg/news/Ridgeback _Register Januay 1998pdf, Dave Morton, Dogs
Can Help Alleviate Depression, Voices of SAVE Newdletter (Fall 2005)reproduced at
http://www.save.orgffiles’1/Docs_from old_ste/voices 2005_8&ll.pdf; Kristin Burrows, Sevice
Dogsfor Children with Autism SpetrumDisorder: Bendits, Challenges and Welfare
Implications(undaed), reproduced at http://nsd.on.cal PDE/NSD_summary.pdf.

> Thomes Fields-Meyer and Susan Mandd, Healing Hounds Can dogshep people with
mental-health problems ge better? (July 17, 2006) People Magazine, Vol. 66, No. 3, pp. 101-
102reproduced at http://www.psychdogorg/news/PeopleMagazine 7_16_06odf.




contact with others.®

Many personswith disabilities can achieve greater fundiond independence
with the hdp of service animals. Service animals hdp pesons who have a wide
variety of limitationscaused by physcal disabilities. Likewise, such service animals
can provide psychiatric assistance and suppot needed to allow some personswith
mental disabilities to obtain and retain employment. Psychiatric service dogsare an
important form of assistance that may be used in combination with other measures
such as ongong medication and therapy.”

They may be trained, for example, to assist individuds with panic attacks,
which carry with them the possibility of unconsiousess dueto hypeventilation.
Service dogs may betrained to interrupt this sequence of events. For personswith
severe sodal anxiety, they can facilitate sodal interactionsby providing a safe and
familiar topic of conveasation beween thehuman hander and other personss/hemay
encounger while outin public.

Studies have foundtha service dogsenhance indgoendence in occupdiond
performance areas and contribute to improvements in psychodal fundioning. In

aclinical sense, service dogsare viewed as merely another type of assistive device,

® LindaBooneHunt, Barking up the Right Tree: The Benefits of Sevice Animals,
ABILITY MAGAZINE (2007)reproduced at hitp://www.abilitymagazine.com/current/animal s.html.

" Joan Esnayra, Psychiatric Sevice Dogs VIRGINIA NEWS, PSYCHIATRIC SOCIETY OF
VIRGINIA (Fall 2003) reproduced at http://www.psychdogorg/ news/Virginia.pdf.



such as wheelchars, walkers, and ramps. Asonearticle notes:

Service dogsassist individuds with disabilities to achieve greater
independence in a variety of performance areas including activities of
daly living, home management, funadiond mobility, sodalization,
emergency alerting, and environmental control (Delta Society, 2000)
In addition to increasing indgpendence in these occupéaiond
performance areas, service dogownership has also been shown to
have significant psychodal ben€fits, such asimproved self-esteem,
increased sodial interaction, decreased stress, and greater internd
locus of control (Eddy, Hart, & Boltz, 1988;Mader & Hart, 1989;
Vaentine Kiddoo,& LaFleur, 1993;Winkler, Fairnie, Gericevich, &
Long,1989)°

In onesurvey, 90 percent of service dogowners reported tha they felt

safer, less londy, and more independent since acquiring thar service

9

dog.

B. SERVICE AND SUPPORT ANIMALSHAVE SUCCESSFULLY SERVED
INDIVIDUALS WITH DisABILITIESWITHOUT
DISRUPTING THEIR SURROUNDINGS

As noted above there is a difference between service animals and pets.
Service animals are trained aides to thar partners. They are trained to attend to the
specific needs of their owners and to not be distracted by children, to jump on

people, to chase cars or bdls, or create othe disruptions. These animals perform a

8 Mary Michdle Camp, TheUse of Sevice Dogsasan Adaptive Strategy, WORKING
DoGs (2005) reproducad at http://workingdogscom/dod037 htm.
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very different role from pets and are accusomed to the demandsof workingin
public.’
C. SERVICE AND SUPPORT ANIMALS SHOULD NoT BE HELD

To A DIFFERENT STANDARD THAN
OTHER ACCOMMODATIONSUSED BY INDIVIDUALS WITH DISABILI TIES

1. Service Animals are No Different from Assistive Devices Used to
Accommodae Individuds with Disabilities

TheState of Montana, by regulation, recognizesthat serviceanimalsarein fact
a form of assistive device of personswith emotiond disabilities, to be treated no
differently than specialized medical equipment and supplies. The State of Montana
Medicaid Program has acknowledged this classification by expanding its
reimbursement of assistive technology to includethe purchase and upkeep of service
dogsfor individuds with severe disabling mental illness. Section 37-90-449, ARM
(induding service dogsamong thetypes of medical suppliescovered by Medicaidfor
individudswith mental illness)."* Thisregulationreflects arecognition that the use of
service animals is andogousto the use of awheelchar, awalker, or a crutch.

MontanaMedicaid regulationsindudeservice animals, as well as equipment
needed to maintain them, in its coverage of medical equipment for individuds with

mental illness. Section 37-90-449, ARM, authorizes Medicaid coverage for

19 S Esnayra, Dogsat Work, supra note 2, at 27.

! See also Camp, The Use of Sevice Dogsasan Adaptive Strategy, supra note 7.



Gypecialized medical equipment and suppliesOfor individuds with severe disabling
mental illness. Explicitly induded among such approved Gpecialized medical
eguipment and suppliesOare service animals, defined as follows:
A service animal is an animal trained to undetake
paticular tasks on benhdf of a recipient that the recipient
cannot perform and tha are necessary to meet the
recipient@ needsfor accessibility, indgopendence, health, or
safety.
Section 37-90-449(6), ARM. Also induded among such specialized medical
equipment and supplies are Gupplies and care necessary to maintain a service
animal,037-90-449(2)(b), (8), (9), ARM.
Thegod of providing such specialized medical equipment and suppliesisstated
in therule:
Specialized medical equipment and supplies is the
provision of items of medical equipment and suppliesto a
recipient for the pupose of maintainingandimprovingthe
recipient@ ability to reside at home and to fundionin the
community.
Section 37-90-449(1), ARM.
Thus Montana law recognizes tha the standads to be used in determining

reasonable accommodationsto a person needing a service dog are no different than

tha for a person needing, for example, a wheelchair.



2. Federal and State Law Require Employers to Make Reasonable
Accommodaionsto Enable Employees with Disabilities to
Maintain Employment
In passing the federal Americans with Disabilities Act (ADA), Congress

expressly foundthat Qliscriminaion againg individuds with disabilities parsistsin
such critical areas as employment].]J042U.S.C. section12101a)(3). TheADA was
designad to provide a clear mandae for the elimination of such discriminaion. 42
U.S.C. section 12101p). A critical part of Congress@ effort to eliminate such
discrimination was to require affirmative assistance P in the form of Qeasonable
accommodationsOto eneble personswith disabilities to participatefully in our society.
Reasonable accommodaionsin the workplace may indude

(A) making existing facilitiesused by employeesreadily

accessibleto and usable by individualswith disabilities;

and

(B) jobrestructuring, part-time or modfied work schedules,

reassignment to a vacant posgtion, acquisition or

modification of equipment or devices, appropnate

adjusgment or modifications of examinaions training

materials or palicies, the provision of qudified readers or

interpreters, and other similar accommodaions for

individuds with disabilities.
42 U.S.C. section121119) (emphasis added).

Montanastate requirements mirror these federal provisions It isan unlawful

discriminaory practice for:

(a) an employer to refuse employment to a person,to bar a
person from employment, or to discriminae agangd a



personin compensationorinaterm, condition, or privilege
of employment because of . . . phydcal or mental
disability. . . when thereasonable demandsof the postion
do not require [a] phydcal or mental disability. . .
distinction.

Section 49-2-303(1)(a), MCA.

(b) Discriminationbased on, because of, onthebasis of, or
onthegroundsof physcal or mental disability indludesthe
faillure to make reasonale accommodaions tha are
required by an otherwise qudified person who has a
physcal or mental disability. An accommodaion tha
would require an unduehardship or tha would endange
the health or safety of any person is not a reasonable
accommoddion.
Section49-2-101(19)(b), MCA.

Failure to make such reasonable accommodationsis discrimination onthebasis
of aphydcal or mental disability. Section 249.606(), ARM. This regulation sets
forth thestandadsfor determining whether arequested accommodationisreasonable.
An employer need not provide a requested accommodeétion if the employer can
Qlemongrate tha the accommodaion would impos an undue hardship on the
opeaation of the busnessin question.OSection 24.9.606(L)(a), ARM. Montanalaw
requires the same types of reasonable accommodaions required by the ADA,
induding Onaking existing facilities used by employees readily accessible to and
usable by individuds with physca or mental disabilities,Osection 24.9.606(3)(a),
ARM, and the Cacquisition or modification of equipment or devices.O Section

24.9.606@)(b), ARM.



For purposes of determining whether a requested accommodaionimposes an
unduehardship onthe employer, courts must consder, inter alia, the expense of the
accommodaion needed andtheoverall finandal resourcesof the employer, number of
persons employed, and other impacts on the opeaation of the employer. Section
249.6066), ARM. Also relevant is whether the requested accommodation Gvould
endange thehealth or safety of any person.O Section24.9.606(9), ARM. ThisCourt
has stated tha:

An employer has an affirmative duty to make reasonable

accommodaionsthat arerequired by an othewisequalified

disabled person. In Reeves, we stated:
Montana law requires employeas to reasonadly
accommodae their employees if the employees are
disabled or are regaded as such, unless the
accommodation would impose an unduehardshipon
the employer or endanger the health and safety of
any person.

Reeves, & 40 (citing ' 49-2-101(19)(b), MCA). See also

Rule 249.606, ARM. An employer=s duty to provide

reasonable accommodaions to disabled pesons is an

essential pat of Montana=s anti-discrimination statutes.

Martindl, 268Mont. at 309-10,886 P.2d at 432.

Hafner v. Conom, Inc., 1999MT 68, & 36,293 Mont 542,977P.2d 330(1999)

Inlightof these federal and state requirements, then, theprope andysisin this

case is whether Ms. McDondd@® requested accommodaion B the ingallation of

runnes on thetile floor of the Metcalf Building -- was necessary to alow her to do

theessential fundionsof thejob. If it was necessary, then theemployer wasrequired



to providetherequested accommodaion unlessit imposed an unduehardship onthe
employer or endangered the health and safety of any person.

3. TheDistrict Court Failed to Apply the Correct Andysis of Ms.
McDondd@ Reasonable Accommodaion Claim

Thedistrict court did notfollow theabove described andysis, but instead relied
onan ingpplicable federal regulation providingthat places of public accommodaion
are not required to Gupevise or care for aservice animalOused by their parons 28
C.F.R. ' 36302()(2)."* The courtt@ reliance on this regulation was wholly
ingppropriate, astheaccommodeétion requested by Ms. McDondd -- installation of the
runnegsontheslick floor of thebuildingin which sheworked Bin noway called upon
her employer to Gupevise or care forOher service dog.

Thedistrict court was also incorrect in ruling that therequested accommodation
was not necessary to accommodae Ms. McDondd but simply for the benefit of her
dog. Theserviceanimal issimply an assistivedevicefor Ms. McDondd. Section 37-
90-4496), ARM. Requiringtheemployer to ingall runnesontheslick floor so her
service animal can safely assist Ms. McDondd in the workplace is andogousto
ingallingaramp so tha an employee usng awheelchar can enter an office building

to go to her office. See e.g. 42 U.S.C. section 1211%9); 249.606@3)(a), ARM

12| ike employers, places of public accommodaionare generally required to permit theuse of a
service animal by individuds with disabilities. 28 C.F.R. Section 36.302()(1). Theregulation
relied on by thedistrict court smply clarifies that a public accommodaion need nat supavise a
service animal as part of itsresponsbility to permit theuse of theanimal.



(requiring covered entities to make Gxisting facilities used by employees readily
accessible to and usable by individuds with physcal or mental disabilities.Q
Ingalling such aramp isnot accommodating thewheelchair; itisaccommodaing the
personin her use of thewheelchar. Theonly reason tha the service animal was in
Ms. McDondd® workplace was because Ms. McDondd required her to bethere so
tha she could peform he job. Ingaling the runnes is not accommodaing the
serviceanimal; it isaccommodaing Ms. McDondd by enabling her to useanecessary
assistive device to do her job®
CONCLUSION

Americans with disabilities have had a long struggle to overcome the
discriminationthey facein virtualy every aspect of ther lives. QH]istorically, society
has tended to isolate and segregate individuds with disabilities, and, despite some
improvements, such forms of discriminaion againg individuds with disabilities
continue to be a serious and pervasive soda problem.O 42 U.S.C. section
121016)(2).

We as asodety have made strides in heping those amonguswith disabilities

overcome these forms of discrimination. Itisforour greater soda goodand ben€fit

3 |ndeed, ingalling therunnes posd no harm to any other person. To the contrary, the
testimony indicated that severa othe personshad also dipped and falen onthedippey tile
floorsinthe Metcalf Building. Find Agency Decision, || 9,13,pp.11-12



tha we undetake thos reasonable adjusgments (reasonable accommodaiong to
eliminate further remaining vestiges of unfair and unequd treatment.

Thedistrict@ court rulingimpropely denied Ms. McDondd theoppotunity to
paticipate onan equd footingintheworkplace, andtheapplicationof itsrationdeto
other situaionswould result in thousandsof other individuds with disabilities being
denied the reasonadle accommodaionsthey need to paticipae in employment and
other aspects of sodety. Thedecisionof thedistrict court should bereversed andthe

decision of the Hearing Examiner reindated.



